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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Yakoff Vshivkoff, d/b/a,
Ref orestati on Connections Co., Respondent; 8 USC 1324a Proceedi ng; Case
No. 89100265.

ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR
JUDGVENT BY DEFAULT

1. Introductory Statenent.

The Inmmigration Reform and Control Act of 1986 [IRCA] established
several mmjor changes in national policy regarding illegal imrgrants.
Section 101 of | RCA anended the Immigration and Nationality Act of 1952
by adding a new Section 274A (8 U S.C. Section 1324a) which seeks to
control illegal imrgration into the United States by the inposition of
civil liabilities, comonly referred to as enployer sanctions, upon
enpl oyers who knowingly hire, recruit, refer for a fee, or continue to
enpl oy wunauthorized aliens in the United States. Essential to the
enforcenment of this provision of the law is the requirenent that
enpl oyers conply wth certain verification procedures as to the
eligibility of new hires for enploynent in the United States.

Section 274A authorizes the inposition of orders to cease and
desist, along wth civil noney penalties for violation of the
proscription against hiring of unauthorized aliens, and authorizes civil
noney penalties for paperwork violations.

Sections 274A(a)(1)(B) and 274A(b)(1) and (2) of the Act provide
that an enpl oyer nust attest on a designated form(the 1-9 Fornm) that it
has verified that an individual is not an unauthorized alien by exani ning
certain specified docunents to establish the identity of the individual
and to evidence enploynent authorization. Further, the enployer is
required to retain, and neke available for inspection, these forns for
a specified period of tine.

586



1 OCAHO 88

2. Procedural History.

Consonant with the statute and regul ations, a Conplaint was issued
on June 9, 1989, by the United States of Anerica, Conplainant, alleging
t hat Respondent, Yakof f  Vshi vkof f, d/ b/a Northwest Ref orestati on
Connections Conpany, was in violation of Section 274A(a)(1)(A),
274A(a) (1) (B), 274A(a)(2), and/or 274A(a)(4) of the Act (8 US.C
Sections 1324a(a) (1) (A, 1324a(a) (1) (B), 1324a(a)(2), and/ or
1324a(a)(4)). The Conplaint incorporated, and attached as Exhibit A, the
Notice of Intent to Fine served by the INS on Respondent on April 10,
1989. Attached as Exhibit B was the Respondent's request for a hearing
before an Administrative Law Judge witten on May 8, 1989, by Jereny
Randol ph, Attorney for Respondent.

The Office of the Chief Admnistrative Hearing O ficer assigned this
matter to ne as the Administrative Law Judge on June 16, 1989, and, by
Notice of Hearing on Conplaint Regarding Unlawful Enploynent, advised
Respondent, through his Attorney, of 1) the filing of the Conplaint, 2)
the right to answer wthin thirty (30) days after receipt of the
Conmplaint, and 3) the place of the hearing as dynpia, Wshington, on
Oct ober 3, 1989.

The record shows that the Notice was mailed to Jereny Randol ph,
Esquire, and that an agent of Respondent's Attorney signed a return
receipt for the Notice of Hearing which was returned to the Ofice of the
Chief Administrative Hearing Oficer on June 23, 1989.

By Motion filed July 26, 1989, the Immigration and Naturalization
Service, by and through its Attorney John Paul son, asked for a Default
Judgrent. The Mdtion rested on the failure of Respondent to file a tinely
Answer to the Conplaint.

On August 1, 1989, not having received an Answer to the Conplaint,

or any responsive pleading to the INS Mdtion, | issued an Order to Show
Cause Wiy Judgnent by Default Should Not Issue. That Oder provided
Respondent an opportunity to "~ ~show cause why default should not be

entered against it, any such showing to be made by notion which also
contains a request for leave to file an answer.'' The Order specifically
stated that Respondent had until not later than Wdnesday, August 16,
1989, to respond to the Order and to provide an Answer to the Conpl ai nt.

No response to the Order to Show Cause was received. Nonethel ess,
| still did not grant the requested Default Judgnent. | was particularly
concerned because a Respondent represented by counsel had not responded
to an Order to Show Cause, and the amount of the civil noney penalty
assessed was relatively large. Additionally, | was concerned that
Respondent may not have been notified of ny O der.
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In view of the above, and out of caution, on August 31, 1989, |
rei ssued an Order to Show Cause Wiy Default Judgnent Should Not |ssue and
an Order to Show Cause Wiy Penalties Should or Should Not Be Assessed as
Requested. The Oder of August 1, 1989, specifically stated that
Respondent nust request leave to file a late Answer and explain its
reasons for failure to tinely answer the Conplaint (transnitted with the
Noti ce of Hearing) and the Mdtion for Default Judgnent.

On Septenber 13, 1989, Respondent, by and through his Attorney,
Jereny Randol ph, submitted an Answer to the Conplaint. Respondent's
Answer did not request leave to file a late answer, nor did he explain
his failure to tinely answer the Conplaint or to respond to the August
26, 1989, Motion for Default Judgrment filed by the Conpl ai nant. Neither
did Respondent's Answer include any information concerning the
appropriateness of the size of the assessed penalti es.

On Septenber 14, 1989, Conplainant, by and through its Attorney,
John Paul son, Filed a Menorandum in Support of Penalty Amount.

I am hereby granting Conplainant's Mtion for Default Judgnent for
the foll owi ng reasons:

3. Findings of Fact and Concl usi ons of Law.

Respondent has failed to request leave to file a late Answer.
Additionally, he has failed to explain his reasons for not tinely
answering the Conplaint and failed to explain his | ack of response to the
Motion for Default Judgnent and/or the first Order to Show Cause.

The Answer submitted by Respondent on Septenber 13, 1989, was
originally due in this office of July 24, 1989. | have before ne no basis
on which to find the Septenber 13, 1989, Answer to be tinely.

The failure of Respondent to tinely Answer the Conplaint constitutes
a basis for entry of default judgnent as provided by 28 C.F.R Section
68.6(b). Therefore, | find that the Conplaint renmains unanswered and
conclude that the Respondent is in default.

Accordingly, because the Respondent failed to tinely Answer the
Conpl ai nt, thereby Jleaving the allegations, of the Conpl aint
uncontroverted, it is found and concluded, that Respondent, Yakoff
Vshi vkoff, d/b/a Reforestation Connections Co., commtted the acts
alleged in the Notice of Intent to Fine and in the Conplaint, and by so
doi ng, the Respondent violated Section 274A(a)(1)(A) and 274A(a) (1) (B)
of the Immgration and Nationality Act.
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Since | have found violations of Section 274A(a)(1)(A and
274A(a) (1) (B), of the Act, assessnent of civil noney penalties are
required by the Act. Section 274A(e)(5) states, in pertinent part:

Order for Civil Mney Penalty for Paperwork Violations: Wth respect to a violation of
subsection (a)(1)(B), the order under this subsection shall require the person or entity to
pay a civil penalty in an anpbunt of not |ess than $100 and not nore than $1,000 for each
individual with respect to whom such violation occured. In determ ning the anmpbunt of the
penal ty, due consideration shall be given to the size of the business of the enployer being
charged, the good faith of the enployer, the seriousness of the violation, whether or not the
i ndi vidual was an unauthorized alien, and the history of previous violations.

Count | of the Conplaint seeks a penalty of eight thousand dollars
($8,000.) for the violation of Section 274A(a)(1)(A), the hiring of eight
(8) nared aliens, Hunberto Cervantes-Espi noza, Carl os Canpos-GQuznan, Jose
Luis Martinez-CGuznman, Pedro Canpos-Qizman, Bernardo Lopez-Santiago,
Raf ael Lara-Garcia, Hugo Canpos-Mra, and Cesar Augosto Hansen- Fabi el
knowing them to be aliens unauthorized for enploynent in the United
States, or, alternatively, continuing to hire them in violation of
274A(a) (2).

Count |l of the Conplaint seeks a penalty of five thousand five
hundred dollars ($5,500.) for the violation of Section 274A(a)(1)(B) of
the Act, the failure to prepare enploynent eligibility verification forns
and/or the failure to nake the fornms available for inspection for el even
(11) naned individuals, including the persons nanmed in Count |, plus Jose
Javi er Barragan-Renirez, lgnacia Mra-Guznman, and Antoni o Mrjan.

The fines assesed for the knowing hiring and paperwork violations
are within the statutory linits, although the anmunts are above the
mninmuns allowed. In deternmning the amount of the penalty for the
paperwork violations, the regulations require, as set out above, that |
gi ve due consideration to mtigating circunstances such as the size of
the business, the good faith of the enployer, the seriousness of the
vi ol ati on, whether or not the individuals were unauthorized aliens, and
any history of previous violations.

Respondent has failed to submt any information concerning the
mtigating factors noted above. After giving careful consideration to
Conpl ai nant' s Menorandum submitted in response to ny Order to Show Cause,
| have deternmined that the anobunt of the civil noney penalty is not
unreasonable and will allow the anmbunt of the penalty, as requested by
Conpl ai nant, to stand.

4. ORDER

Accordingly,
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I T 1S HEREBY ORDERED:

1. That Respondent pay a civil noney penalty in the anount of
thirteen thousand five hundred dollars ($13,500.).

2. That Respondent shall cease and desist from any further

viol ations of Section 274A(a)(1)(A) of the Inmigration and Nationality
Act .

3. That Respondent shall conply with the requirenents of Section
274(b) of the Act with respect to individuals hired for a period of three
years.

4. That the hearing previously scheduled to be held in dynpia,
Washi ngt on, on Cctober 3, 1989, is cancell ed.

5. That review of this final order may be obtained by filing a
written request for review with: The Ofice of Chief Admnistrative
Hearing O ficer, 5113 Leesburg Pike, Suite 310, Falls Church, VA 22041,
within five (5) days of this Oder as provided in 28 C.F.R Section
68.52. This Order shall becone the final Order of the Attorney General
unless, within thirty (30) days fromthe date of this Oder, the Chief,
Adm ni strative Hearing Oficer nodifies or vacates the Order.

IT 1S SO ORDERED: This 19th day of Septenber, 1989, at San Di ego,
California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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